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Current Topics. 


The Company Law Amendment Committee. 


THE twenty-fourth and twenty-fifth days of the hearing of 
evidence by the Cohen Committee on 25th and 26th July 
respectively were fully occupied. The Shell Transport and 
Trading Co., Ltd., in its evidence laid special emphasis on the 
encouragement of foreizn interests to establish companies here 
as a paramount national interest in the period that lies in front 
of us. They inclined to the view that the introduction of no 
par value shares in this country was desirable. especially to 
foreigners desiring to found companies here for the purpose of 
carrying on .business from England as a centre. one of the 
advantages of the no par value system being that there was no 
need for any restriction of the price at which fresh shares can be 
issued. In the event of this being done. an important safeguard 
would have to be introduced to prevent any part of the capital 
subseribed on a no par value basis being subsequently put into 
surplus and used by way of dividend to give an artificial 
temporary value to the earning power of the company. They 
stated that there were certain definite advantages in maintaining 
the convenience of nominee registrations, but secrecy of ownership 
should be discouraged, and this should be made more difficult by 
requiring companies. contrary to their present practice. to 
recognise trusts and requiring nominees to declare the ultimate 
interest on whose behalf they are acting. and that this ultimate 
ownership should be recorded in the register of members. They 
considered that a consolidated balance sheet and profit and loss 
account should inelude all 100 per cent. subsidiaries. The 
Council of the Auctioneers’ and Estate Agents’ Institute of the 
United Kingdom. giviag evidence on valuations in connection 
with public issues of stocks and shares, thought that the valuer 
should be required to give a certificate in a form prescribed by 
the Board of Trade, the origina! being attached to the valuation 
and the duplicate sent to the Board ; that to make the valuer 
directly liable to the subscribers would not be any real safeguard 
to the public; that the valuer should remain responsible, as he 
is at present, to the directors for his valuation, and should be 
liable to them for damages if he is proved to have been negligent 
or fraudulent in making his valuation; and that it should be 
made incumbent on solicitors, accountants, and the others 
concerned, to supply fully and accurately to the valuer all the 
information he requires for making his vaiuation, and the valuer 
should not be responsible for loss or damage due to the failure 
of those instructing him to give him full and accurate information. 
The Trades Union Congress thought that full disclosure of 
nominee holdings was desirable in the public interest and there 
should be available for public inspection a true and detailed 
record of all individuals and bodies beneficially interested in 
limited companies, whether public or private. With regard to 
private companies, they recommended that the provisions of the 
Companies Act, 1929, whereby companies which conform to the 
requirements of s. 26 should be termed private companies and be 
allowed certain concessions, should be withdrawn. It was also 
recommended that the Act should require much greater detail as 
to how the figures of the balance sheet items had been arrived 
at. They considered it of great importance that all companies 
should submit annually to the registrar not only a balance sheet, 
but a profit and loss account, certified by the auditors as being 
correct and showing separately a number of items as required 
by s. 90 of the Companies Act of South Africa, and that in both 
the profit and loss account and the balance sheet comparable 
figures should be given for the previous year. They supported 
the recommendations made by previous witnesses to the 
committee that consolid2ted balance sheets be made compulsory 
where there were subsidiary companies and that, in addition, 
a full and detailed list of all other shareholdings should be included 
in or attached to the balance sheet as submitted to the registrar. 
The Congress recommended that provision should be made for 
a Standing Consultative Committee to be constituted to provide 


1 








for the Board of Trade a coatinuous examination of the working 
of the Act in order that any amendments which may be required 
can he suggested and put into effect with the minimum delay. 


Imperial Chemical Industries, Ltd. 

THE twenty-fifth day of the sessions of the Company Law 
Amendment Committee was wholly occupied with the examina- 
tion of witnesses from Imperial Chemical Industries, I.td.. on a 
lenethy memorandum of recommendations which that concer: 
had submitted. The memorandum dealt not only with major 
amendments. but also with all sundry minor drafting points 
that had arisen in connection with the conduct of their business 
since the Companies Act. 1929, came into operation. With 
regard to ordinary shares of no par value, although it was doubted 
whether there was any real demand for them in Great Britain, 
they saw no objection to their authorisation if thought desirable 
They did not think that a good case could be made for authorising 
preference shares of no par value. Private companies, they held, 
should be required to file a statement in lieu of prospectus in the 
form coutained in the Fifth Schedule to the Act. omitting 
reference to material contracts and to the net profits of any 
business to be acquired. They considered that no director 
should be permitted to underwrite or sub-underwrite an issue 
either of a company of which he was a director or of that 
company’s parent company or of a subsidiary company of either 
company, and no subsidiary company should be permitted to 
underwrite or sub-underwrite an issue either of its parent 
company or of another subsidiary company of that company. 
They also considered that, in view of current tendencies, there 
should be forwarded to the registrar, with the annual return of 
every private company, a certified copy of the company’s annual! 
accounts, except in the case of a private subsidiary company of 
a parent company which prepared and issued consolidated 
accounts. They held that no director should be permitted to 
act as trustee for the holders of debentures issued publicly by a 
company of which he was a director. or its parent company, or a 
subsidiary company of either company. They further thought 
that the principle of compulsory disclosure of the beneficial 
ownership of shares and debentures of public and_ private 
companies was very desirable and suggested that the issue of 
share warrants to bearer should be prohibited. They tnade a 
number of proposals for fuller disclosure in accounts and further 
definition of the contents of the profit aad loss account and 
expressed the view that the auditors of every public company 
should be professionally qualified accountants and should receive 
notice of, and be under obligation to attend. genera! meetings of 
the company. They also proposed that it should be made 
compulsory for every public company with a subsidiary company 
or companies (in respect of which the total of the parent 
company’s interest. as measured by the aggregate of the holding 
values of share capital increased or diminished by net indebtedness 
on current and loan accounts, inclusive of debentures, exceeds at 
the date of the parent company’s balance sheet (say) 25 per cent. 
of that conipany’s issued share capital) to prepare consolidated 
accounts, to have them audited. and to issue them as part of the 
annual accounts of that company. Among numeroits miinot 
amendments proposed was one that, In view of the powers and 
obligations imposed upon him by the Act, it should be 
compulsory for every company to have a secretary. Finally, it 
was stated that if a new consolidation Act is contemplated, 
occasion should be taken to improve the ‘ interpretation ” 
section, There were too many unconnected additional definitions 
scattered throughout the Act and most of these could be 
transferred to the ‘ interpretation ” section. 


Legal Aid and the Magistrates’ Courts. 

Mr. WILLIAM SHAW, Clerk to the Manchester Justices, has 
written a letter under the title ‘‘ Free Legal Aid” to the 
Manchester Guardian of 7th October, which deserves the most 
-areful consideration by the Departmental Committee at present 
sitting to inquire into existing facilities for free legal aid for 
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poor persons in civil and criminal courts. He called attention 
to one aspect of this problem as it affects courts of summary 
jurisdiction : the absence of any present provision enabling free 
legal aid to be given in non-criminal or civil cases, the class of 
case that to-day forms so large a part of the business of those 
courts. Mr. SHAW took as an example matrimonial cases, a 
class which includes applications for separations by wives and, 
in a few cases, by husbands on a variety of grounds, some of which 
may be the basis of a subsequent application for divorce, and 
which also includes applications under the Guardianship of 
Infants Acts made by married persons for the custody of their 
children. The facts, he wrote, have to be unravelled mostly 
without legal help on either side, and the court is called upon to 
face a task which the Divorce Court finds onerous and under 
conditions which would drive a judge of that court to distraction. 
Mr. SHAW wrote that he had long urged that it would be of the 
greatest assistance to the courts, and particularly to the parties, 
if there were attached to each court, or at least to the busier ones, 
someone who could assist poor persons, especially in such matters 
as matrimonial and affiliation cases, to find out what witnesses 
they had to put their story into proper shape for presentation at 
the hearing, and to advise them generally. In some courts the 
probation officers gave useful assistance on these lines, but they 
were hampered by lack of technical knowledge, and their time 
was fully occupied on probation work. A good-natured clerk 
to the justices would often devote much time and patience to the 
job, but it was a duty he should not undertake, as he might have 
to advise his own Bench on the case when it is tried later on. 
In some of the larger towns the Poor Man’s Lawyer did invaluable 
work, but the scope of it was naturally limited. He maintained 
that this task ought not to be left to haphazard voluntary effort. 
and the setting up of the Lord Chancellor’s Committee now 
afforded an opportunity to voice the need. He was not pleading 
for free or subsidised litigation for all. but for an extension of 
free legal aid services in carefully selected civil cases in courts of 
summary jurisdiction. If the system were established, Mr. SHaw 
wrote, safeguards to prevent its being swamped would have to be 
provided. It would have to begin in a small way, and experience 
would teach what could be accomplished. In the larger centres 
the scheme would be administered by an official solicitor—a 
public officer—who would be guided to some extent by statutory 
rules. In the smaller towns and country districts the official 
solicitor would act by his agents—a firm of solicitors—as the 
Director of Public Prosecutions does now. He concluded that 
possibly something could be done in some places by subsidising 
the Poor Man’s Lawyer and so increase his usefulness. In a 
letter published in the same paper on 12th October, Mr. WILLIAM 
LANSDALE supported Mr. SHAW’s plea, but said he did not like 
a “* public solicitor.””’ He wrote: ‘‘ A panel could be prepared 
for each court of solicitors willing to practise there. From that 
panel free choice should be given and the solicitor’s fee should be 
paid out of public funds. I cannot imagine that a proper legal 
service covering all branches of law is any more difficult’ to 
organise than a medical service. But a system based upon 
unpaid work by solicitors and barristers cannot from its nature 
meet the requirements.” The claims of litigants in the class of 
work mentioned in Mr. SHAW’s letter deserve careful consideration 
and treatment, and it is to be hoped that they will not be 
forgotten. 


Control of Civil Building. 

THE Ministry of Works issued on 2nd October a useful 
explanatory note on the working of the new order made under 
Defence Reg. 564 (S.R. & O., 1944, No. 1112), reducing from the 
3rd October, 1944, in the London Civil Defence Region the limit 
of expenditure from £100 to £10 above which building work must 
not be carried out withoat consent. It states that to decide 
whether or not a licence is necessary in the London Civil Defence 
Region the cost of all work done on the property in the twelve 
months prior to the commencement of the proposed operation 
must be added to the estimated cost of the proposed operation. 
If then the total is over £10 but not over £100, the question of 
the issue of a licence is for consideration by the local authority ; if 
the total exceeds £100 it is for consideration by the Ministry of 
Works. Any person who on 3rd October, 1944. was carrying 
out a building operation the cost of which. either by itself or 
together with the cost of any other work carried out on the property 
within the preceding twelve months, exceeds £10 but does not 
exceed £100, should have stopped that work as soon as reasonably 
practicable, but in no case later than Saturday, 7th October, 
unless that work was really essential. Application fora licence to 
carry out any such essential werk within these financial limits 
should be made immediately to the borough or urban district 
council. Pending a decision on the application for a licence the 
work may be continued. If urgent work is necessary in circur- 


stances of such emergency as to make it impossible to obtain a 
licence beforehand (e.g., to prevent flooding. etc.) it may be put 
in hand without a licence. but the local authority or the Regional 
Licensing Officer (as the case may be) should be notified as soon 
as possible of what is being done. The memorandum states that 
it is the practice of the Ministry of Works, where an applicant 
appeals against a refusal of a licence, and the Regional Licensing 

















Officer wishes to maintain the refusal, to have the case submitted 
to the headquarters of the Ministry for reconsideration. It is 
suggested that this procedure should apply in similar circum- 
stances to local authorities. In that event. where an appeal is 
made and strongly pressed by the applicant and the local 
authority wish to maintain their refusal. full particulars of the 
case should be submitted to the Chief Licensing Officer, Lambeth 
Bridge House, Albert Embankment, S.E.1, together with any 
observations the local authority wish to make. The Depart- 
ment’s decision will be notified to the local authority. and if the 
original decision is to be reversed, the reason for this will be 
indicated. Proceedings for an offence against the regulation 
may only be instituted either by a constable or by or with the 
consent of the Director of Public Prosecutions. For the time 
being. any cases of contravention which come to the notice of the 
local authority should be sent to the Regional Licensing Officer. 
If control is to be effective it is essential that proceedings against 
offenders should be taken as speedily as possible and any apparent 
contraventions should be immediately reported. It is added that 
the Government has announced that no work, whether it is new 
work or maintenance work, shall be permitted which is not 
absolutely essential. All maintenance licences granted by the 
Ministry of Works and in force prior to the beginning of August, 
1944, have been suspended in so far as they involve the use of 
contractors’ Jabour, and no new maintenance licences have been 
granted since that date. Maintenance work which does not 
amount to more than £100 in the course of twelve months should 
not be dealt with by the issue of a periodical licence. Each item 
of work should be considered separately and only licensed if 
absolutely essential. 


German Criminal Law. 

MANY years have elapsed since law in the legitimate sense has 
held undisputed sway in Germany. Now that the speedy restora- 
tion of law in that area is assured by outside forces, it becomes 
important to ascertain what is left of the original foundations of 
the edifice which the Nazis have partially destroyed. The 
department of criminal science of the Faculty of Law in the 
University of Cambridge has just published, through the Canadian 

3ar Association, a timely pamphlet on the development of the 
German penal system (1920-32) by Dr. MAx GruNHUT, formerly 
professor of law in the University of Bonn. From the outset, it 
is stated in an introductory note by the editors, the Nazi régime 
assigned to itself as one of its major tasks in the field of domestic 
policy the destruction of the system of criminal justice which 
had so far developed. They quote from a recent publication 
issued by the Royal Institute for International Affairs: ‘‘ The 
suppression of personal freedom in a powerful country like 
Germany naturally represents fearful danger for her neighbours, 
since violence against the rights of the individual citizen is apt 
to be a preparation for external aggression.”” Before 1914, it 
appears, German criminal law established the rule of law in a 
manner characteristic of early liberalism with strong individualistic 
tendencies. The rule nulla pana sine lege—* An act is not 
punishable unless a penalty for it has been prescribed by law,” 
was clearly laid down. The pamphlet, while underlining the 
fundamentals possessed by the German legal system with others 
of sound origin and growth, examines in detail the differences in 
the law of evidence and procedure which prevailed in Germany’s 
years of freedom. Crass-examination was restricted to witnesses 
and experts, and except for the court’s right to interrogate, was 
practically a dead letter, owing to the necessity of concurrent 
applications by both parties. No formal rules of evidence limited 
the power of the judge to ascertain the facts. Before the last 
great war the growth of juvenile crime and recidivism led to some 
demand for reform, and in 1914 an official commission had 
completed its preparatory studies. An aftermath of the last war 
Was an even greater increase in crime, and as in this country, 
questions of reform again came to the fore. One of the favourite 
points of reform, again as in this country, was the proposed 
abolition of the short prison sentence and the substitution of an 
equivalent of conditional binding over to come up for judgment 
if called upon. Another was the introduction of juvenile courts 
in 1923. The parallels and differences between the German and 
our own system are dealt with in detail in the pamphlet with 
absorbing interest. One of the conclusions which the author 
draws is that ‘a resolute body of reformers worked desperately 
in the face of unfavourable political and economic conditions to 
achieve a legislative work of lasting value.”’ It is interesting that 
in spite of unfavourable conditions the trend of legislation was 
towards greater leniency. The reform movement was also 
retarded by a failure to protect society by means of preventive 
detention and other measures, a fact exploited by the opponents 
of reform. The moral seems to be that justice and law must be 
strong if they are not entirely to succumb to their enemies. 


Leases of Surplus Government Factories. 

THE Board of Trade has announced that industrialists who 
require after the war space of 10,000 square feet or more in surplus 
Government factories or storage premises, and who are willing 
to use them for peace-time industrial purposes, are invited to 
apply forthwith to the Board of Trade. Application forms may 
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be obtained from the Registrar, Control of Factory and Storage 
Premises, Neville House, Page Street, London, S.W.1, to whom 
they should be returned. It is stated that except in special 
circumstances factories will not be sold outright but will be let 
to a selected contractor for a period of ten years, with an option 
to the tenant at the end of the ten-year period to take a further 
lease for a long term. The short lease will commence from the 
date (“‘ the date of possession *?) when the Government is able to 
release the factory from war work, unless the selected tenant is 
the present occupier, in which event the short lease can, if the 
parties so agree, commence at once. The initial rent payable 
under the short lease will be such sum as the Valuation Officer 
of the Inland Revenue Department may certify to be the rental 
value in the open market of the factory calculated on 1939 value. 
The short lease will provide that either party may at some date 
between the end of the third and the end of the fifth year of the 
short lease, to be specified in the short lease, require the rent to 
be reviewed and put on to the basis of the then current market 
value to be agreed, or failing agreement. to be settled by arbitra- 
tion. The factories will be allocated to applicants in accordance 
with certain criteria of national interest, such as the establishment 
of a balanced distribution of industry ; the re-establishment and 
expansion of the export trade; the maintenance of a war 
potential; the requirements of town and country planning ; 
the ability of individual applicants for factories to make efficient 
use of the factory premises with the minimum of reconstruction ; 
and the claims, on grounds of equity, of firms whose factories 
have been damaged or destroyed by enemy action, or have been 
requisitioned by the State under concentration schemes or 
otherwise. The short lease, therefore, the Board states, will 
contain appropriate safeguards to ensure that the factory is 
used substantially for the purposes for which it is allocated. 
The short lease will provide that the tenant shall be responsible 
for all outgoings and will contain full repairing covenants and also 
covenants not to assign or to sub-let or, without the lessor’s 
consent to make structural alterations. It may, in certain 
instances, contain provisions relating to the maintenance of 
fixtures. The short lease will normally cover all buildings, 
services and built-in plant. It will be open to the tenant to 
acquire all, or a substantial part, of the machine tools in the 
factory (provided they are not lease-lend tools), if he so desires, 
on terms to be arranged. If the tenant satisfies the Board of 
Trade that he genuinely requires for use in connection with his 
operation of the factory any of the other removeable contents, 
such as shop equipment, furniture, fittings, etc., he may purchase 
these at prices approved by the departments responsible for the 
disposal of surplus Government articles in those categories. 
The proposed leases do not seem to leave as much room for 
negotiation as is usual, but it is to be hoped that the Board will 
give every consideration to representations by applicants’ 
solicitors as to their individual needs in the drafting of leases. 


Recent Decisions. 


In Cow v. Greenham, on 24th October (The Times, 25th October), 
the Divisional Court (THe Lorp Cuter Justice, and 
HUMPUREYS and BirkeTrtr, JJ.) held that justices had arrived 
at a sensible conclusion but a technically wrong conclusion in 
law in dismissing an information for making a charge in excess 
of the maximum permitted price for fish on a first-hand sale 
contrary to the Fish (Maximum Prices) Order, 1943. The price 
had included a charge of 3d. a stone for carrying the fish two miles 
along a beach, contrary to a provision in the order that no 
additional charge could be made in respect of transport and 


delivery except as provided in the schedule to the order. The 
case was remitted to the justices. 
In In re Dupree’s Deed Trusts, Daley and Others v. Lloyds 


Bank, Ltd. and Others, on 25th October (The Times, 26th October), 
VAISEY, J.. held that a trust to apply income in promoting an 
annual chess tournament open to boys and young men up to 
twenty-one years of age resident in Portsmouth, and providing 
prizes for the winners. was a valid charitable gift having regard 
to the official and educational position of the trustees and the 
restriction of the trust to the people of a particular locality. 


In Greenfield ve L. and N.B. Railway Company, on 27th 
October (The Times, 28th October), the —s ie Appeal 


(MACKINNON and LAWRENCE, L.JJ., and CASSELS, J.). held that 
Where an engine-driver of a railway train was Killed owing to 
the engine overturning into a bomb crater caused by the f falling of 
anenemy bomb about half an hour previously, and the defendant 


company admitted negligence in an action by the widow, the 
injury which killed the deceased was not a‘ war injury ”’ within 
s. 3 of the Personal Injuries (Mmergency Provisions) Act, 1939, 


for which no damages at common law or under any other than 
the 1939 statute would have been payable, as it was the crater and 
not the impact of the bomb which caused the injury. Judgment 
- is accordingly entered for the plaintiff for £2,000 under the 

Fatal Accidents Acts and £200 under the Law Reform (Miscel- 
laneous Provisions) Act, 1931, the amounts fixed by the trial 
judge, who had found for the defendants. The appeal was 
allowed. 





Income Tax Concessions. 


(Continued from p. 363.) 
IN our first article dealing with the White Paper on Inland 
Revenue war-time concessions (A List of Hatra-Statutory War-time 
Concessions in the Administration of Inland Revenue Duties) 
(Cmd. 6559) an outline was given of the principal income tax 
concessions. The largest section of the White Paper is devoted, 
however, not to income tax but to excess profits tax. 

The first group of E.P.T. concessions relates to ‘ working 
proprietor standard.’’ The expression ‘* working proprietor ”’ is 
defined in the Acts as “ a proprietor who has, during more than 
one-half of the chargeable accounting period . . . worked 
full time in the actual management or conduct of the trade or 
business.’’ In certain circumstances individuals are by concession 
treated as ‘ working proprietors,” although not satisfying the 
strict terms of the definition. These include a ‘* proprietor ”’ 
serving with the armed forces, mercantile marine, or Civil Defence 
Forces ; a “ proprietor”? absent from work through temporary 
illness ; a ‘ proprietor”? working in more than one business ; 
and a trustee or manager working full time in a business carried 
on by trustees. There are also E.P.T. concessions applied in 
regard to ‘ working proprietor standard ”? where a company is 
director-controlled for part only of a chargeable accounting period, 
and ‘** working proprietors ” of groups of companies. 

In the case of a farmer taking over an additional holding at the 
instance of an agricultural department or an agricultural executive 
committee, the alternative is allowed of adding to the farmer’s 
original ‘ profits standard ”’ either (a) double the Sched. B 
annual value of the new holding, or (b) £1,000 per ‘* working 
proprietor ”’ (up to four) in the farmer’s business, whichever is 
the less. Where this is done, no account is taken, in computing 
adjustments for increased or decreased capital, of any fresh 

capital introduced in relation to the new holding. 

There is also a “ profits standard ”’ concession in the case of the 
whole-time director of director-controlled company whose 
remuneration is not allowable in computing profits of the charge- 
able accounting period, but who was an employee or whole-time 
service director in the standard period. 

Where a company is director-controlled throughout a chargeable 
accounting period, no deduction in respect of directors’ remuner- 
ation is allowable in computing the profits of that period. Under 
s. 27, Finance Act, 1940, the overriding limitation to the 
** substituted standard ”’ of a company is required to be computed 
at 8 per cent. of a capital figure if the company was director- 
controlled in the standard period, but at only 6 per cent. of that 
figure if it was not so controlled, and the standard once determined 
has effect for all chargeable accounting periods. Nevertheless, 
where a company is director-controlled throughout a chargeable 
accounting period but not in the standard period, the liability 
for that chargeable accounting period is computed as if the 


overriding limitation to the ‘ substituted standard” were 
calculated at 8 per cent. of the relevant capital figure. 
There are also ‘ substituted standard ’’ concessions where 


goodwill is acquired by the principal company of a group of 
companies on acquisition of shares of a subsidiary company ; 
and adjustments for increased or decreased capital in cases where 
a net loss is sustained in the first thirty-three months from the 
commencement of the business. 

Section 27 of the Finance Act, 1940, in providing for the 
‘* substituted standard,’’ does not provide in terms for a business 
carried on by trustees, but no objection is raised to an application 
by trustees for a ‘‘ substituted standard ”’ in respect of a business 
‘rarried on by them. 

Directors’ remuneration is, in general, not admissible as a 
deduction in computing the profits of a director-controlled 
company, but the E.P.T. law exempts from this rule the remuner- 
ation of a director who does not own or control more than 5 per 
cent. of the ordinary share capital and devotes substantially 
the whole of his time to the service of the company in a managerial 
or technical capacity. The White Paper enumerates certain 
cases which are treated as falling within the exception, although 
they do not strictly comply with the conditions. They include 
a director in the forces, and a director who qualifies as a whole-time 
service director for part only of an accounting period and does 
not rank as a ** working proprietor,” as respects that part of the 
period. 

Where a director carries on a trade or profession on his own 
account, the expression ‘ directors’ remuneration,” in r. 10, 

’t. I, Seventh Schedule, Finance (No. 2) Act, 1989, is not regarded 
as including any receipts for services rendered to the company 
in his trade or professional capacity (e.g., as stockbroker, 
accountant, solicitor, ete.) which are included in the computation 
of his profits under Case I or Case IL of Sched. D. Where a 
director is a member of a recognised professional body and is 
separately remunerated as an employee for services re ndered to 
the company in his professional capacity, the remuneration as 
employee is not regarded as ‘‘ directors’ remuneration,”’ if it is 
reasonable in amount and the professional services are not of 
such a nature as to be directly connected with the particular 
trade or business carried on by the company. Where the director 
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is a ‘‘ working proprietor ”’ this course is, however, followed only 
ifthe time devoted to the company’s business in a non-professional 
capacity is in itself sufficient to satisfy the ‘‘ working proprietor ”’ 
conditions. 

Expenditure on maintenance falling within the Sched. A 
maintenance claim provisions is allowed as a deduction in 
computing E.P.T. liability of property-owning concerns. 

Mineral rights duty and royalties welfare levy are allowed as 
deductions in computing profits for E.P.T. purposes. 

The proviso to s. 13 (3), Finance (No. 2) Act, 1939. provides 
for an addition to be made to the standard profits of a business 
where the average amount of the capital employed in the business 
ia a chargeable accounting period exceeds the average amount 
employed in the standard period. The White Paper gives 
details of a number of concessions relating to computation of 
capital under these headings :—- 

Debit balance of capital. 

Advance payment of tax. 

U.S.A. Treasury Savings Notes. 

Effect of ‘‘ spreading ”’ of obsolescent allowance. 

Acceptance credits ; bills drawn by trade creditors. 

Valuation in standard period of assets which have since 
ceased to be employed. 

Loans by shareholders to private company. 

In regard to the requirement of a group standard for all the 
members of a group of companies other than new subsidiaries, 
there are concessions where one group acquires control of another 
group and also where there are foreign investment subsidiaries. 

Section 15, Finance (No. 2) Act, 1939, provides for a deficiency 
occurring in a trade or business in one chargeable accounting 
period to be set against an excess occurring in the same business 
in another chargeable accounting period. The White Paper 
describes concessions whereby a set-off may in certain circum- 
stances be extended to cases of a partner in one business who 
is a partner in, or proprietor of, another ; and to cases of changes 
in persons carrying on a business. 

Where repairs or renewals which have fallen due to be carried 
out cannot be carried out owing to war exigencies, it is the 
practice to hold a part of the charge in suspense as though the 
repairs had actually been carried out. When, after the end 
of the war, the deferred repairs and renewals are in fact carried 
out, the tax held in suspense, after making any necessary adjust- 
ments by reference to the expenditure actually incurred. will be 
discharged. 

The White Paper contains particulars of a few concessions 
under the heading of National Defence Contribution. In regard 
to directors’ remuneration, the E.P.T. concession applies where 
a director is in the forces. and E.P.T. treatment also extends to 
N.D.C. in connection with sums received by a director for services 
in a trade or professional capacity. The E.P.T. concessions on 
expenditure on maintenance of property, deferred repairs and 
renewals, and mineral rights duty and royalties welfare levy 
are also applicable to N.D.C. . 

Under the heading of death duties the White Paper mentions 
the concession whereby all personal property held in this country 
at the time of death by a member of the Dominion or Allied 
Forces, who came here because of the war, is exempt from death 
duties, other than property held here before arrival or 
reinvestments thereof. 

Where by reason of the war property situate abroad of a 
person not domiciled in Great Britain has been transferred here 
or has been converted into property situate in Great Britain, 
the property is treated for death duty purposes as if it had 
continued to be situate abroad. The list of properties includes 
consideration moneys received in respect of balances and securities 
abroad requisitioned by the Government under the Defence 
(Finance) Regulations ; bearer securities moved from the Channel 
Islands or the Isle of Man to Great Britain for safe custody ; 
bearer securities situate abroad which have been converted 
under special war-time arrangements into stock registered in 
Great Britain ; shares of Channel Island and Malayan companies 
where the share register has been established in Great Britain 
because of the war or—in the case of Channel Island companies 
where the company has been re-registered in Great Britain by 
order of the Board of Trade ; bank balances transferred to Great 
Britain from the Channel Islands for safe custody: property 
brought to Great Britain by a person domiciled in the Channel 
Islands or in an allied country who came here by reason of 
enemy occupation of his home country. 

Interest in respect of estate duty may be waived for a period 
not exceeding twelve months from the date of death where 
securities fall heavily in value and difficulty is encountered in 
realising them in order to pay the duty. 

In the case of a house owned or occupied by the deceased, 
where a near relative of the deceased who was ordinarily resident 
with him at the date of death remains in the house and has no 
other place of residence available, any increase in the market 
value above the pre-war value is disregarded in so far as it could 
only be realised by a sale with vacant possession. The valuation 
made on that basis would, however, be reviewed if the house were 
sold or Jet within a reasonable period of (say) two years after the 
death. (This concession dates from I&8th May, 1944.) 





Under the heading of stamp duties, the White Paper refers 
to the exemption from stamp duties of cheques used for the 
purposes of allied fighting forces as well as the statutory exemp- 
tion in the case of H.M. Forces ; exemption from stamp duty on 
receipts given by householders in respect of billeting allowances 
or by claimants under Pt. I] of the War Damage Act in respect 
of advances for replacement or repair of essential articles ; 
remission of the 10s. on marriage licences in case of newly com- 
missioned officers and men in H.M. Forces of limited means, 
where owing to the war the marriage takes place at short notice 
and the registrar’s fees have been reduced: remission of the 
stamp duty charged on admissions and articles of clerkship 
connected with entry into the legal profession where as a result 
of the war the cbject of the admission or articles has been 
defeated ; remission of stamp duty on solicitors’ practising 
certificate where he is in the forces. 








A Testator’s Business. 


A TESTATOR should be carefully cross-examined as to what he 
intends to include in a business, when he directs his executors to 
carry it on, or bequeaths it to a legatee or directs that it shall be 
converted into a limited company, and the items should be 
enumerated in his will. 

In Re Rhagg {1938] Ch. 828, Simonds, J., pointed out that 
different considerations might be involved where the business 
belonged wholly to the testator and where he carried it on in 
partnership. ‘‘ In the former case, to speak of his ‘ capital’ in 
the business or his undrawn profits may be wholly misleading. 
The substance of the bequest is the assets of the business subject 
to its liabilities.” The money sunk in the business and unpaid 
book debts, as well as the stock-in-trade and articles used for the 
business, are part of the business and so pass as such. If the 
executors are to carry on the business, questions arise as to 
whether they may employ any more of the testator’s estate in 
carrying it on and whether they can appoint any of themselves 
as managers at a salary, and whether they may take in partners, 
and whether they may turn the business into a limited company. 

In the case of the bequest of the business owned solely by the 
testator to a legatee or legatees, it is as well to have some standard 
precedent before one (see, for instance, ** Key and Elphinstone,” 
14th ed., pp. 839-40) and write out the items there suggested 
and ask the testator which of these he intends to pass to the 
legatee or legatees. The learned editors referred to point out the 
importance of mentioning book debts and bank balance. It is as 
well, also, in spite of Lord Simonds’ criticism, to mention all 
money sunk in the business, so as to save all questions on the 
subject. In Re Deller’s Estate [1888] W.N. 62, a testator 
bequeathed to A absolutely his business and “all the goodwill 
stock-in-trade fixtures and effects which at the time of my 
decease shall be employed by me therein.’’ Chitty, J. (as_he 
then was), held that A was not entitled to the book debts owing 
te the testator. As they amounted to £1,600, this was a serious 
matter for A if he thought that the testator intended him to 
have them. If the plan which we have suggested had been 
adopted, A would either have taken the book debts or known 
that they were not meant for him. 

Is the property on which the business is carried on, if it belongs 
to the testator, to pass with the business? Frequently, that 
property is really separate from the business and the business has 
to pay rent for its use. We would go further than merely 
enumerating the items to pass, and would negative those that are 
not to pass. In Re Rhagy, supra, certain articles which were to 
pass, namely, ‘‘ the office furniture, law books and other articles 
in his office,’ were expressly mentioned, but, in spite of the 
maxim “‘ erpressio unius exclusis alterius,” the undrawn profits, the 
testator’s capital and loans, etc., were held to pass with the business. 

As we have stated above, Lord Simonds pointed out that 
different considerations might be involved where the testator 
carried on business in partnership. In such a case, “ the legatec 
will, subject to the partnership articles, become co-owner of the 
several assets of the business, but the right and the obligation to 
account is of the essence of the relation, and in that connection it 
is sensible to speak of the capital and undrawn profits of the 
testator.” 

It is a common mistake to confuse the capital of a partnership 
with the general property thereof. But, as pointed out in 
* Lindley on Partnership,” the capital should be expressed to be 
so much money, that is, a fixed sum contributed for the purpose 
of commencing or carrying on the business and intended to be 
risked in the business (15th ed., pp. 396-7). If the value of the 
general property is taken as the capital of the property, then the 
value at the commencement of the partnership is the fixed sum. 
Suppose, for instance, that the value of the general property is at 
such commencement £2,000, that sum will be the capital whether 
the value of the general property increases or decreases. 

If the business is to be converted into a limited company it 
should be made clear if the capital embarked in the business is to 
be sold and transferred to the company. 

Generally, the draftsman should rehearse to himself what 
questions are likely to arise when the testator dies and provide 
satisfactory answers, so far as he can. 
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A Conveyancer’s Diary. 


Entailed Interests. 
SINCE the end of 1925 an estate tail in land cannot exist as a legal 
estate since only an estate in fee simple absolute in possession or 
a term of years absolute can do so (L.P.A., 5. 1). But the equit- 
able entailed interest has been reformed and given a wider field, 
subject to some rather strict rules as to the mode of its creation 
and disposition. 

Under the old law an estate tail could not exist in personalty. 
The first large change is that an entailed interest can now be 
created in any form of property (L.P.A., s. 130 (1)). One 
consequence of this change is that it is now possible effectively 
to create a single set of trusts covering both land and heirlooms 
to be held in strict settlement, and it has equally become possible 
to create the ordinary equitable interests of a strict settlement 
in the proceeds of sale of land held on trust for sale, which are 
personalty. The second paragraph of subs. (1), and subs. (5) of 
s. 130, make consequential provisions for entailed personalty. 
Entailed chattels not settled by reference to trusts of land may 
be sold by the trustees and the proceeds are to be held on like 
trusts (subs. (5)); while entailed personalty (other than chattels 
settled as heirlooms) may be invested and otherwise dealt with 
as if it were capital money arising under the Settled Land Act, 
1925. 

Entailed personalty can also be disentailed by a disentailing 
assurance executed by the same parties as would be the right 
parties if the subject-matter were land. That is the effect of 
s. 130 (1), which provides, inter alia, that the creation of an 
entailed estate in personalty shall have ‘‘ the like results ’’ as 
those of the creation of an estate tail in freeholds, ‘* including 
the right to bar the entail either absolutely or so as to create an 
interest equivalent to a base fee, and, accordingly, all statutory 
provisions relating to estates tail in real property shall apply to 
entailed interests in personal property.’’ The provisions of the 
Fines and Recoveries Act, 1833, are thus extended to entailed 
personalty, subject, of course, to Law of Property Act, s. 133, 
which dispenses with the necessity for enrolment of disentailing 
deeds. 

Subsection (4) of s. 130 provides that in default of and subject 
to a disentailing assurance, an entailed interest is to devolve as if 
it had been an estate tail in freehold land ‘‘ governed by the 
general law in force before (the) commencement (of this Act), 
and (as if) such law had remained unaffected.”? In this connection 
not only are heirs of the body, general or special, mentioned, 
but also teuants by the curtesy. These words not only tell us 
that one can now have a tenant by the curtesy Of personalty, 
but serve as a reminder that there still can be such tenants of 
realty. They have the powers of a tenant for life under S.L.A., 
s. 20 (1) (vii). Coparcenary also lingers here, but, presum- 
ably, it can only exist in personalty ; a trust for sale would be 
imposed by S.L.A., s. 36, at the moment when the interests of 
the coparceners vest in possession. 

Under L.P.A.,. s. 130 (6), an entailed interest can only be created 
by a “settlement” (including a will) or an ‘‘agreement for a settle- 
ment in which the trusts to affect the property are sufficiently 
declared.”’ It is not very clear what purpose this subsection is 
supposed to serve. It seems rather futile to say that an entailed 
interest can only be created by a settlement, when ‘* settlement ”’ 
in the Act has the same meaning as in the Settled Land Act, 
where it is provided that ** any instrument ... under... which 
land... stands for the time being (ii) limited in trust for any 
person in possession (a) for an entailed interest ”’ is a settlement. 
Itisacircle. The only effect of subs. (6) appears to be to require 
the creation of entailed interests in personalty to be in writing. 
The creation of such an interest in realty must, anyhow, be 
manifested by writing under L.P.A., s. 53 (1) (6). If that is all 
that s. 180 (6) was meant to do it would have been better to 
say so. The real explanation seems likely to be found in 
subss. (1) and (2), which require the use of strict language for 
the creation of an entailed interest. The general idea seems to be 
to prevent such interests coming into being per incuriam, as could 
well occur in the old days, and it is consistent with that intention 
to repeat, in subs. (6), that the modes of creation are restricted. 

Originally, of course, an estate tail was created only by the 
phrase “ To A and the heirs of his body,” or ** To A and the heirs 
male (or female) of his body.’ But for a long time the court 
had adopted a rather casy standard in construing expressions in 
wills which seemed to import, as words of limitation, references 
to the lineal descendants of the praepositus. Thus ‘“ to A and his 
seed,”’ or ** to A and his children,” or ‘‘ to A and his issue ’’ would, 
in a will, create an estate tail. An estate tail is a comparatively 
rare interest, and a testator ought not to be wishing to create one 
if at the same time he is not prepared to get skilled assistance in 
doing so. It is therefore satisfactory and convenient to find it 
enacted in s. 130 (1) that an ‘‘ interest in tail... may be created 
... but only by the like expressions as those by which before the 
commencement of this Act a similar estate tail could have been 
created by deed (not being an executory instrument) in freehold 
land.’ Under ‘subs. (2) expressions which in a will or executory 


system are now to create absolute or fee simple interests, as the 


case may be. The effect is that an entailed interest, real or 
personal, can now only be created, even in a will, by the common 
law term of art ‘‘to A and the heirs of his body ” or by the 
statutory term of art “ to A in tail’ (see L.P.A., s. 60 (4) (b)), 
with variants for interests in tail special. On the other hand, 
such expressions as “to A and his children,” whenever used, 
now create an absolute interest in personalty or a fee simple. 
One must bear in mind, of course, that these changes do not 
affect interests already created before 1926, so that the old rules 


will continue to have occasional relevance to the work of 
conveyancing for the rest of the lives of most of us. 
Perhaps the most striking change of all is in L.P.A., s. 176, 


which enables any tenant in tail of full age (except where the 
estate is by statute made unbarrable or where he is tenant in 
tail after possibility of issue extinct) to devise or bequeath any 
property of which he is tenant in tail in possession at his death 
in like manner as if he had already barred the entail. That is to 
say, he can deal with the fee simple or absolute interest by will. 
The only conditions are that the will must have been made, or 
confirmed, after 1925, and that it must ** refer specifically either 
to the property or to the instrument under which it was acquired 
or to entailed property generally.” What is not good enough 
is the stock form ‘ I give devise and bequeath all my real and 
personal property whatsoever and wheresoever unto my trustees.” 
But all that is necessary is to insert after ‘‘ wheresoever ”’ the 
words “ (including all property in which I am equitably entitled 
as tenant in tail in possession).”’ 


Landlord and Tenant Notebook. 
Hardship Cases. 


UNDER the above title ‘Current Topics’? in our issue of 
21st October discussed the position of a plaintiff claiming 
possession of a protected dwelling-house on the ground defined 
in para. (h) of Sched. I to the Rent, ete., Restrictions (Amend- 
ment) Act, 1933. Particular reference was made to the question 
of hardship and the effect of this element on the chances of a 
plaintiff who was an ex-service man, as had been discussed by 
Mr. Douglas Houghton in a recent ** Can [ help vou ? ” broadeast. 
The subject. is one which merits full examination to which the 
** Notebook,” having more space than ‘‘ Current Topics,’’? and 
more time than Mr. Houghton, may make a contribution. 
Hardship is not the only troublesome factor in these cases, 
Besides having to satisfy the court that the house is wanted for 
occupation by self, child or parent, and that he has not bought it 
since Ist September, 1939, cte., the plaintiff has to satisfy two 
conditions in which reasonableless is an element. Set out rather 
more fully, the enactment, consisting of parts of s. 5 (1), of 
Sched. I, and a proviso, runs: 


ee 








‘** No order or judgment for the 
recovery of possession of any dwelling-house to which. etc. shall 
be made or given unless the court considers it reasonable to mate 
such an order or give such a judgment, and either (@) the court 
has power so to do under the provisions set out in the First 
Schedule to this Act . Sched. I (hk): The dwelling-house is 
reasonably required by the landiord . . . for cecupation as a 
residence by. etc... . Provided that an order or judgment shal 
not be made or given on any ground specifted in paragraph (h) 
... if the court is satisfied that having regard to all the circum- 
stances of the case. including the question whether other 
accommodation is available for the landlord or the tenant, 
greater hardship would be caused by granting the order or 
judgment than by refusing to grant it.” 

Thus there are three considerations : Is it reasonable to make 
the order, does the plaintiff reasonably require the dwelling-house, 
and would he or the defendant suffer greater hardship. What 
I propose to do is examine to what extent, if any, the three 
overlap. 

Are there circumstances in which it would not be reasonable 
to make the order though the plaintiff reasonably requires the 
house ? The authorities show that there are. Williamson vy. 
Pallant [1924] 2 K.B. 173, contains clear authority on the point. 
The county court judge, said Swift, J., ought to consider and 
give proper weight (but no more than proper weight) to every 
circumstance which affects the interest of either the landlord or 
the tenant in the premises ; the fact that financial hardship would 
be caused to a tenant if he had to leave the premises ought to be 
considered, as ought the fact that injury to health would so be 
caused. His lordship could hardly conceive any circumstance 
which affected the relationship of the tenant to the premises 
which was not a proper circumstance to consider. 

For illustration of the meaning of ‘ reasonably required,” 
I select Nevile v. Hardy {1921] | Ch. 404. The plaintiff in that 
case sought possession of the two top floors of a house on the 
lower floors of which she carried on her business. She required 
the upper floors as residential accommodation for herself and her 
staff, and though she had in fact obtained accommodation 
elsewhere she was held reasonably to require those upper floors. 
The result is, I suggest, that the test of reasonableness when 
considering whether it is reasonable to make an order is entirely 





instrument would have created an entailed interest under the old 


different from that applied when considering whether a house is 
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reasonably required. A few weeks ago, when writing about reason- 
ableness in connection with withholding consent to alienation 
(88 Sor. J. 322), I drew attention to the marked disagreement 


between, on the one hand, views expressed obitfer in the House of 


Lords by Viscount Dunedin and Lord Phillimore in Tredegar v. 
Harwood (1929) A.C. 72, and, on the other hand, the interpretation 
applied by the Court of Appeal in Moulder Bros. v. Gibbs [1925] 
Ch. 575. According to Pollock, M.R., in the latter case, a refusal 
hased on grounds entirely personal to the lessor, and wholly extra- 
ncous to the lessee, was unreasonable; according to the noble lords 
named, motives of convenience and interest affecting the lessor, 
and not those which affected somebody else, were all that 
mattered. In the case of an action for possession of controlled 
premises on the ground set out in s. 3 (1) and para. (hk), then, 
I submit that both considerations affecting the personal 
convenience of the landlord and considerations affecting the 
tenant have to he taken into account when interpreting the 
subsection and the main words of the paragraph. 

I do not say “* considerations affecting the personal convenience 
of the tenant ” because this is where, in my submission, the 
proviso comes in. It will have been noted that Swift. J.’s, 
judement in Williamson v. Pallant, though couched in wide 
terms, did not leave the scope unlimited. ‘* Every circumstance ” 

but ‘“‘ which affects the interest... in the premises”; ‘* any 
circumstance ”’-——but “which affected the relationship of the 
tenant to the premises.’’ Hardship resulting from the tenant 
having to leave the premises was, according to Swift, J.. a relevant 
factor; but the proviso was not a feature of the enactment under 
which the case was decided (s. 5 (1) (7) of the 1920 Act, as amended 
by s. 4 of the 1928 statute)--and the proviso directs the court to 
consider all the circumstances of the ease. 

What the proviso. which of course cannot enlarge the scope 
of the substantive provision, effects is, I suggest, as follows : 
The plaintiff still! has to show that he reasonably requires the 
house, and that it is reasonable to make the offer having regard 
to circumstances affecting his and the tenant’s interest in and 
relation to the house; after that the tenant may raise the 
question of hardship apart from those circumstances, but a 
balance must then be struck between hardship to him and 
hardship to his landlord. Mr. Houghton. in the broadcast 
referred to, discussed the position of a landlord invalided out of 
the R.A. * Current Topics ” cited conflicting views put forward 
by judges: the view that to be kept out of one’s house if one 
wanted to return to it was the greatest possible hardship, and the 
view that a person who voluntarily surrenders the possession of 
a house to another cannot usually be heard to say that he has 
changed his mind. I would emphasise the ‘ usually,’ and 
suggest that, if my interpretation of the provisions be correct, 
the position of the ex-serviceman who Ict his house on enlisting 
is stronger than that of the landlord who let his on leaving for 
an evacuation area, assuming that each reasonably requires it 
having regard to his interests. and that it is reasonable to make 
the order having regard to the interest of himself and his tenant 
in the premises. Perhaps the most formidable argument likely 
to be advanced against this proposition is that the proviso 
contemplates the future, to which I suggest the answer that a 
legitimate grievance borne of past experience is hardship. 








To-day and Yesterday. 


LEGAL CALENDAR. 

October 30.— On the 30th October, 1781, ‘‘ the commission for 
holding the Admiralty Sessions at the Old Bailey was opened 
and read and William Payne and William Strange were put upon 
their trial for piracy, being, as it was supposed, both in England 
and found in arms against their country; and the fact being 
proved against Payne, he was found guilty, but Strange was 
acquitted for want of evidence ... James Sweetman and 
Matthew Knight were likewise tried for fighting against their 
country. They pleaded that they were compelled to enter by 
the owners of a Dunkirk privateer, to whom they were indebted 
for large sums of money. They were, however, both found 
guilty.” They were condemned to death. 


October 31.—Nicholas Hare, eldest son of John Hare of 


Homersfield in Suffolk, traced his descent back to one of the 
followers of the Conqueror. He was educated at Cambridge and 
studied law at the Inner Temple, of which he was made a bencher. 


Hie became Recorder of Norwich, a knight, Chief Justice of 


Chester and Flint and Speaker of the House of Commons, where 
he sat for Norfolk. In 1540 he was one of the commission 
appointed to investigate the embezzlement of the plate and 
ornaments from the shrine of St. David in Wales. He was 
appointed Master of the Rolls in 1553 and died at the Rolls House 
in Chancery Lane on the 31st October, 1557. He was buried in 


the Temple Church, where his epitaph enumerated his offices 
“in quibus omnibus fidelissime et laudabiliter se gessit.”’ 
November 1.—On the Ist November, 1771, ‘“‘ John Eyre, Esq., 
surrendered himself at the Old Bailey to take his trial for stealing 
paper out of the Guildhall, to which charge he pleaded guilty 
and was immediately put into the bail dock. Mr. Recorder 
observed to his solicitor that he was unacquainted with his 





motive for using such a plea, but if anything was designed to be 
urged to the court to soften the offence as it then stood he desired 
it might then be done, while there was a full court. No reply was 
made except that he threw himself on the mercy of the court. 
He was sentenced to be transported. This sordid wretch is said 
to have been worth, at the time of committing so base and 
shameful an act, at least £30,000." He had regularly attended 
the Justice Room at the Guildhall, saying that he was soon to be 
appointed a justice of the peace and wished to learn the business 
of a magistrate. Writing paper had often been missed from the 
room and other people had been accused of stealing it. Eleven 
quires were found in his possession. 

November 2.—On the 2nd November, 1920, there opened at 
the Carmarthen Assizes the trial of Harold Greenwood, a solicitor 
living at Kidwelly, indicted for the murder of his first wife by 
poisoning her. The court was packed to suffocation for the case 
had aroused intense interest throughout the country and there 
was strong local feeling against the accused. Mrs. Greenwood 
had died vere suddenly in the middle of June, 1919. Her death 
had been medically certified as due to valvular disease of the 
heart. Less than three and a half months later Greenwood 
married a lady whom he had known intimately since her childhood. 
This step inflamed local gossip and rumour assumed such pro- 
portions that in April, 1920, his first wife’s body was exhumed. 
On analysis of the internal organs arsenic was found, and a 
coroner’s jury returned a verdict of death by arsenical poisoning, 
the poison having been administered by her husband. At his 
trial he bore himself coolly and with self-possession while the 
court. investigated the technicalities of the expert evidence and 
the details of his personal life as related by neighbours and 
servants. To the quiet, moderate and impartial handling of the 
case for the Crown by Sir Edward Marlay Samson, Sir Edward 
Marshall Hall for the defence opposed all the resources of his 
fiery eloquence. The hearing lasted a week and the prisoner was 
acquitted. 

November 3.—Dr. Francis Salisbury, who had won good 
opinions as a student of divinity, and Thomas Houghton, a 
Westminster tallow-chandler, set up in partnership, dealing in a 
large way in paper stamped with a forged sixpenny stamp. They 
were convicted, condemned to death, and hanged on the 3rd 
November, 1697. Dr. Salisbury rode to Tyburn in a mourning 
coach attended by two ministers. In the cart he fell on his knees 
and prayed for a considerable time. 

November 4.—A letter dated the 4th November, 1742, from 
Sir Dudley Ryder, then Attorney-General, to his wife throws a 
sidelight on the history of full-bottomed wigs: ‘‘ You bid me 
tell you every post how my health stands, which is of more 
moment to me as you are interested in it. I am obliged, therefore, 
to let you know that I have had the headache all day. You'll 
expect, | know, an account how it came. I believe it was owing 
to my quitting my full-bottom and gown, without an equivalent, 
at the Chancellor of the Exchequer’s.”’ 

November 5.—On the 5th November, 1793, James Wigram, 
son of Sir Robert Wigram, an eminent merchant of Irish birth, 
settled in england, was born at his father’s seat, Walthamstow 
House in Essex. After being called to the bar by Lincoln’s Inn 
he practised in the Court of Chancery and took silk in 1834. 
A book by him on the rules relating to the admission of extrinsic 
evidence in the interpretation of wills went through several 
editions. Another on the law of discovery was also highly 
esteemed. In 1841 he entered Parliament as member for 


Leominster, but in a very few months he was appointed one of 


the additional Vice-Chancellors. His judgments were remarkable 
for their lucidity. 
A LEGAL LINE. 

A journalist writing in an evening paper recently described a 
visit he had paid to the Hon. Gilbert Coleridge, formerly 
Assistant Master of the Crown Office, now in his eighty-sixth 
year, at his home at Kew Green, where he lives, as mentally alert 
as ever. His grandfather, John Taylor Coleridge, became a judge 
of the King’s Bench in 1835 and founded one of the most 


remarkable of legal lines. John Taylor’s son became Lord Chief 


Justice of England and a peer. and his son Bernard, the second 
baron, became a judge of the High Court. This Coleridge 
produced a charming book, ‘‘ The Story of a Devonshire House.”’ 
in which he filled in, with much curious and delightful detail, the 
background of the family, particularly as regards the life of the 
King’s Bench judge, whose remarkable character is now little 
remembered. At Eton ‘* he was a hard reader, not by tempera- 
ment but on principle.” By the time he was fourteen he was 
familiar with the Greek, Latin and English classics and European 
history and had taught himself Italian. He went on to Oxford 
and the Middle Temple. A letter to his father written on the 
5th November, 1813, soon after he went to London to study the 
law, gives an interesting picture of the laborious life he led with 
John Patteson, afterwards his brother-in-law and a_ brother 
judge. ‘‘ Patteson calls me and lights my candle soon after six 
regularly and then lights a fire, which we have always laid in 
one of our rooms overnight. We read till breakfast and afterwards 
to about half-past ten; then go to the office and sit till beeween 
three and four. We then return to smarten a little for a walk to 
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the West . . . We walk in this way at a good round pace till 
half-past five and repair half-famished to a coffee-house in Fleet 
Street. Here we sit for about an hour, home again for about as 
long, and then back to our pen and ink till between nine and 
ten: then we shut up our law for the day and come home to 
read generally as long as we can keep our eyes open, which is 
seldom more than an hour.’’ That is how legal lines are founded. 








Our County Court Letter. 


Dependency of Parents. 
IN Walton and Wife v. Hilton Main & Holly Bank Collieries, Ltd., 
at Walsall County Court, the case for the applicants was that 
they were partially dependent upon their son, who had been 
employed as a lamp man by the respondents. On the 20th 
October, 1943, the son had a scratch on a finger, in the course of 
his employment. This was regarded as trivial and was not 
reported. Pains in the arm and shoulder supervened, which 
were mistaken for rheumatism. Tablets for this complaint were 
taken, but nine days later the son’s panel doctor diagnosed 
septicemia. On the Ist November, 1948, the son was removed 
to hospital, where he died on the 19th November. The applicants 
were both elderly, and in receipt of old age pensions, and the 
deceased was a single man and contributed £2 a week to the 
family fund. His Honour Judge Finnemore, by consent, made 
an award of £160 as compensation, with costs. 
Warranty of Stallion. 
In BF. and H. Lee v. Thomas Balderstone & Son at Boston County 
Court, the claim was for £100 as damages for breach of warranty 
on the sale of a stallion on the 21st September, 1943. The 
plaintiffs’ case was that they required the stallion for the purpose 
of breeding and there was an implied warranty that it was fit for 
that purpose. The stallion, however, was not fit for that purpose 
as it was incapable of breeding and useless. There was a further 
claim for the cost of keeping the stallion until March, 1944, and 
for the fees of the veterinary surgeon. .The defendants’ case was 
that so far as the implied warranty was concerned, there was no 
evidence that the plaintiffs relied upon the defendants’ skill and 
judgment. In September, 1943, the defendants could neither 
give nor imply a warranty for a horse to breed in April, 1944. 
Any defect in the animal was not present when it was put upon 
the railway. His Honour Deputy Judge William Smith was 
satisfied that the vlaintiffs did make known the particular 
purpose for which the stallion was required, and that they relied 
upon the sellers’ judgment. On the 9th October, 1943, the 
stallion was not in a condition which could be regarded as sound. 
The question was: when did that unfitness arise ? The plaintiffs 
contended that something was wrong as soon as the horse was 
delivered, but nothing was done for the horse. No opinion could 
be formed as to whether the horse was injured in transit. The 
plaintiffs, however, did not discharge the onus of proof that the 
injury occurred before the contract, or that the animal was unfit 
for the purpose for which it was sold. Judgment was accordingly 
given for the defendants, with costs. 
Decision under the Workmen’s Compensation Acts. 
Lump Sum for Two Accidents. 
In British M.A.R. Co., Lid. v. Cragg at Grantham County Court. 
an application was made to record a memorandum of agreement 
for the payment of £200 to the respondent as full compensation 
for two accidents. The first accident occurred on the 21st April, 
1941, when the respondent sprained his left hand. The second 
occurred on the 10th February, 1942, when the respondent 
sustained a rupture. The result of the two accidents was that 
the respondent had no grip between his thumb and his finger 
and could not lift heavy weights. His Honour Judge Langman 
referred to the likelihood of the respondent being thrown on to 
the labour market in future and finding it difficult to obtain work. 
On accepting the £200 the respondent would have no further 
rights under the Acts. The application to record the agreement 
was therefore refused. 








Obituary. 


Mr. R. R. BADDILEY. 

Mr. Robert Robeson Baddiley, solicitor, of Doncaster, died on 
monday, 23rd October, aged fifty-seven. He was admitted in 
910, 

Mr. F. HOLYOAKE. 
_ Mr. Frank Holyoake, solicitor, of Bromsgrove, died on 
Tuesday, 17th October, aged ecighty-eight. He was admitted 
in 1878, 

Mr. T. P. MILLS. 

Mr. Thomas Piercy Mills, solicitor, of Messrs. Rider, Heaton, 
Meredith & Mills, solicitors, 8, New Square, Lincoln’s Inn, W.C.2, 
died on Sunday, 29th October. He was admitted in 1908. 

Mr. D. WILLIAMS. 

Mr. Daniel Williams, C.B.1., formerly 
Bankruptcy, died recently, aged sixty-eight. 
In 1898. 


Inspector-General in 
He was admitted 
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Burke’s Loose-leaf War Legislation. Edited by HAROLD PARRISH, 
Barrister-at-Law. 1943-44 Volume. Part 12. London : 
Hamish Hamilton (Law Books), Ltd. 

The Dodecanese. A Study of International 
ANTHONY TSAKALAKIS. 1944. pp. 64. 
Littlewood & King, Ltd. 3s. 6d. net. 

The North Carolina Law Review. Vol. 22. 
U.S.A. University of North Carolina. 

Tax Cases. Vol. XXV. Part VI. 
net. 


Law. By Dr. 
London: King, 


June, 1944. No. 4. 


London: H.M.S.O. Is. 








Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 89-90, Chancery Lane, W.C.2 and contain 
the name and address of the subscriber, and a stamped addressed envelope. 


Furnished House. 

Q. A client of ours is tenant of a furnished house, which she 
has taken upon the usual terms of keeping the furniture and 
fittings in good order and so delivering them up at the determin- 
ation of her tenancy. She has lately been required by the 
billeting officer to receive an evacuee. She fears that the child 
may do damage to the landlord’s furniture and seeks advice as 
to what is her liability to the landlord in the event of the child 
doing damage to the furniture. As her contract is absolute, it 
would seem that she is liable to her landlord, but has she any 
remedy over against any other person by way of indemnity ? 
Is the answer affected by the question as to whether the billeting 
is compulsory ? 

A. In view of the change in circumstances, the client should 
endeavour to make a fresh arrangement with the landlord. 
Otherwise she will be under an absolute liability, in spite of the 
compulsory billeting. Both questions are answered in the 
negative. 

Rateable Value. 

QY. On the 16th May, 1939, the gross rateable value of a house 
let at £120 (about) was £80, net £68. These figures had not been 
increased since the previous valuation list, though extensive 
improvements and alterations at a cost of about £500 had been 
earried out by the owner, which increased the accommodation 
of the house by two large rooms. Nor had the net annual value 
for Sched. A been increased. The present rent is £120, payable 
under an option contained in a lease dated 23rd October, 1940, 
which lease expired 3lst October, 1942. The tenant says that, 
the house is within the control of the Rent Act, 1939. Is this 
correct 2 In Waller & Son v. Thomas [1921] 1 K.B. 541. a case 
decided on the Act of 1920, it was held that rateable value meant 
net rateable. The point is of much greater importance under 
the 1939 Act. which constitutes the rateable value of the net 
annual value if lower than the rent as the test of whether the 
house is controlled or not. If the tenant’s conjecture is correct, 
this constitutes a manifest injustice. Would the court be likely 
to uphold such a contention ? 

A. It is considered that the 
upheld. 


tenant’s confention would be 





War Legislation. 
STATUTORY RULES AND ORDERS, 1944. . 
Burma. Superior Civil Services Rules. 

Coal Distribution Order, 1943, General 
(Restriction of Supplies) No. 10, Oct. 17. 

Consumer Rationing (Consolidation) Order, 1944. Amend- 
ment, Oct. 13, 1944, of Licence re Supply of Rationed Goods 
to Special Producers. 

Consumer Rationing (Consolidation) Order, 
Licence, Oct. 11, re Supply of Cloth. 

Control of Paper (No. 66) Order, Oct. 17. 

Finance. The Defence (Finance) (Definition of Sterling Area) 
(No. 2) Order, Oct. 19. 

Finance. The Regulation of Payments (Belgian Monetary 
Area) Order, Oct. 19. 

Limitation of Supplies (Misc.) (No. 24) Order, Oct. 17. 

National Registration (Civilian Residence Register) Regula- 
tions, Oct. 10. 

Parliamentary Elections. War-time Registration. Deter- 
mination, Oct. 18, of the Appointed Day for the purposes of 
the Parliamentary Electors (War-time Registration) Act, 
1943. 

Trading with the Enemy. Italy. General Licence, Oct. 17. 

War Pensions (Chinese Seamen, etc.) Scheme, Oct. 17. 

War Pensions (Mercantile Marine) Scheme, ete. (Amendment) 
Order, Oct. 14. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


No. 1190. 
E.P. 1196. 


Direction 


K.P. 1166, 


H.P. 1163. 1944. General 


u.P. 1187. 
K.P. 1185, 
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E.P. 1177. 
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Notes of Cases. 


COURT OF APPEAL. 
Oxley v. Regional Properties, Ltd. 

Lord Greene, M.R., MacKinnon and Luxmoore, L.JJ. 6th July, 1944. 
Emergency legislation—Landlord and tenant—Rent Restrictions—Bonus on 

prompt payment proviso in tenancy agreement—Original contract of tenancy 

—Wheiher same term carried into statutory tenancy—Increase of Rent and 

Mortgage Interest (Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), 8. 15 (1). 

Defendants’ appeal from a judgment of the learned county court judge, 
sitting at Willesden County Court, in an action in which the plaintiff had 
recovered £9, being a sum which he had alleged he had overpaid to the 
defendants, his landlords, by way of rent. 

The facts were that the plaintiff took a three months’ tenancy of a 
dwelling-house from the defendants on 28th October, 1940, at £90 per annum 
payable monthly, to continue after the said three months as a monthly 
tenancy, subject to a month’s notice in writing. The tenancy agreement 
contained a proviso that the landlord should credit the tenant’s account 
with an additional sum of 16s. 8d. upon the tenant’s paying to the landlord 
£6 13s. 4d. within fourteen days of the day when the monthly rent was due, 
The standard rent, which was £90, was based on an agreement of 1938 
which did not contain this proviso. 

On 27th February, 1943, the defendants served the plaintiff with a 
notice that, as from 28th March, 1943, the rent would be £92 Is. 6d., the 
extra £2 Is. 6d. being in respect of an increase of rates. That notice 





operating as a notice to quit, the tenancy thereby became statutory. 
Section 15 (1) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, provides that a statutory tenant, so long as he retains possession, 
is to observe and be entitled to the benefit of all the terms and conditions 
of the original contract of tenancy so far as they are consistent with the 
provisions of the Act. 

Lorp GREENE, M.R., referred to Bryanston Property Co., Ltd. v. Edwards 
[1944] 1 K.B. 32; Capital and Counties Property Co., Ltd. vy. Butler, 60 
TLR. 520; and Phillips v. Copping [1935) 1 K.B. 15, and said that the 
present case fell within Bryanston Property Co., Ltd. v. Edwards, supra. 
It was not a case of importing the reddendum into the statutory tenancy, 
as in Capital and Counties Property Co., Ltd. v. Butler, supra; it was a 
separate and independent term of the tenancy by which, in certain circum- 
stances, the tenant could get a bonus on punctual payment. It had been 
argued that the * original contract of tenancy ” referred to the tenancy 
of 1938 by which the standard rent was fixed. In numerous decisions on 
the subsection it had been implied that the original tenancy was the one 
under which the tenant was holding when he ceased to be a contractual 
tenant. This was obviously just and sensible, because otherwise a tenant 
would find himself bound by terms in an earlier tenancy which might be 
fifty years ago, quite inappropriate to his case, and of the existence of which 
he was ignorant. <A further point was that a statutory tenant was only 
entitled to give up possession on giving such notice as would have been 
required under the original contract of tenancy. That was the same phrase, 
and it must mean the contract of tenancy under which the statutory tenant 
was holding before he became a statutory tenant. The appeal would be 
dismissed with costs. 

MacKinnon and Luxmoore, L.JJ., concurred. 

CouNSEL: Lynskey, K.C., and Seuffert ; Graham Brooks. 

Soxicirors : Hyman Isaacs, Lewis & Mills ; FEB. Clifford. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








Parliamentary News. 
ROYAL ASSENT. 
The Royal Assent was given to the following Bills on the 26th October :— 
Appropriation (No. 2). 
House of Commons (Redistribution of Seats). 
Housing (Scotland). 
India (Miscellaneous Provisions). 
Liabilities (War-time Adjustment). 
Unemployment Insurance (Increase of Penefit). 
HOUSE OF LORDS. 





Consolidation Fund (Appropriation) (No. 2) Bill [H.C.]. | 
tcad Third Time. : {26th October. 
HOUSE OF COMMONS. 
Diplomatic Privileges (Extension) Bill [H.L.}. 
Read Third Time. {24th October. 
Education (Scotland) Bill [H.C.]. 
To amend the law relating to Edueation in Scotland. 
Read First Time. {26th October. 
Licensing Planning (Temporary Provisions) Bill [H.C.]. 
To make temporary provision as to justices’ licences in war-damaged 
areas and certain areas related to war-damaved areas. 
Read Second Time. {26th October. 
Matrimonial Causes (War Marriages) Bill [H.L.]. 
Read Second Time. {24th October. 
Town and Country Planning Bill | H.C.]. l 
tead Third Time. {26th October. | 
QUESTIONS TO MINISTERS. 
Director OF PuBLIC PROSECUTIONS. 


Sir Hersert WituiaMs asked the Secretary of State for the Home | 
Department when a new Director of Public Prosecutions is to be appointed. — | 


The PaRLIAMENTARY SECRETARY TO THE MINISTRY OF HomME Security 
(Miss Wilkinson) : As my right hon. friend announced last week, he has now 
appointed Mr. Theobald Mathew to this post. 

Sir Herpert WILLIAMS: Can the hon. lady say whether this gentleman 
has had the customary experience of those who are appointed to this 
important office ? Is not this the first time that a person other than a 
barrister has been appointed ? 

Miss WiLkrinson: The Prosecution of Offences Act, 1908, provides that 
either a solicitor or a barrister may be appointed. The gentleman in 
question is a member of a famous firm of City solicitors. He came to the 
Home Office during the war as a temporary civil servant only. He did so 
brilliantly that he was made the head of the Criminal Division, so my right 
hon. friend the Home Secretary considered that he was the best man 
available for the position. (25th October. 








Notes and News. 


Honours and Appointments. 

The Lord Chancellor has appointed Mr. Justice Uthwatt to be the Judge 
for hearing appeals and petitions under Section 92 (2) of the Patents and 
Designs Act, 1907, and Order 53a, Rule 1. 

The King has approved the appointment of Mr. Joun CLarke 
Macpermort, M.C., K.C., Attorney-General for Northern Ireland, to be 
a Judge of the High Court of Justice in Northern Ireland in the place of 
the late Mr. Thomas Watters Brown. 

Mr. Puuie B. Dincie, Deputy Town Clerk of Manchester, has been 
appointed Town Clerk of that city. He was admitted in 1928, and is a son 
of the late Mr. F. B. Dingle, Clerk to the Sheffield Justices. 

Professional Announcement. 

Messrs. HERBERT OPPENHEIMER, NATHAN & VANDYK have moved their 
offices from [onington House, Norfolk Street, to 20, Copthall Avenue, 
London Wall, E.C.2. Telephone: London Wall 2757. 


Notes. 
At the Law Courts recently the King’s Remembrancer, Mr. Valentin: 
Ball, presided over the annual ceremony of the rendering of Quit Rent 
Services to the Crown by the Corporation of the City of London. 


WAR DAMAGE COST OF WORKS. 

Certain matters of interpretation of the provisions of the War Damage 
Commission’s pamphlet ‘* Cost of Works” (Form ROD.1) have been the 
subject of consultation between the Commission and the National Federation 
of Building Trades Employers. The following decisions were arrived at :— 

Haulage.—For the purposes of Note (i) of paragraph 31 of the pamphlet, 
the rates charged for lorry hire shall not exceed those set out in a Ministry 
of Home Security cireular (HSC 50/44), issued on April 29th last to local 
authorities. 

Sub-Contracts.—That to paragraph 33 of the pamphlet be added the 
words ** and in addition any work carried out by a nominated sub-contractor, ” 
thus making the paragraph read: ‘‘ Sub-contractors cover work usually 
carried out by nominated sub-contractors such as asphalter, electrician, 
heating, ventilating and lift engineer and steel erector, and in addition 
any work carried out by a nominated sub-contractor.” 

, Wills and Bequests. 

Mr. R. W. Buchanan, retired solicitor, of Sheringham, left £42,245, 
with net personalty £39,585. 

Mr. W. J. Gandy, barrister-at-law, of Acton Bridge, left £33,497, with 
net personalty £28,662. 








Court Papers. 
Supreme Court of Judicature. 


COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION, 
Rota OF KEGISTRARS IN ATTENDANCE ON 
EMERGENCS APPEAL Mr. Justice 
Date L0TA, Covert I. Morton. 
Mor Nov. 6 Mr. Reader Mr. Andrews Mr. Jones 
Tues., 7 Hay Jones Reader 
Wed Ss Far Reader Hay 
Thurs., 9 Biaker Hay Farr 
Fri., 10 \nds Fart Blakes 
mat 11 Jone Blaker Andrew 
GROUP A. Grovur B. 
Mr. Justic Mr. Justice Mr. Justice Mr. Just 
Date. COHEN. VAISEY UTHwatr KVERSH! 
Hh oiiness. Non-Witness Witness, Non-Wilu 
Mon., Nov. 6 Mr. Farr Mr. Blaker Mr. Reader = Mr. Hay 
Tues., 7 Blakes Andrews Hay Fart 
Wed., s Andrews Jones Farr Blake 
Thurs., 9 Jones Reader Blaker Andrews 
Fri., 10 Reader Hay Andrews Jone 
sat., 11 Hay Farr Jones Reader 






































